














Over more then a decade ago an anthropologist called Myrna Elizabeth Mack Chang was murdered in Guatemala City. It was widely believed to have been a politically-motivated killing. Since then her relatives and others have attempted to seek justice both on a national level and a regional level. They have pursued the case through the Inter-American system of Human Rights. This article focuses upon the developments before the Inter-American Court of Human Rights (hereinafter ‘the Court’). In light of the coming judgment, can the Court ensure that regional justice will be served in the Mack Case?

Section I of this article describes the Inter-American system of Human Rights. It concentrates upon the role of the Court. This followed by a brief outline of the Mack case on a national and a regional level in section II. Although there will not be an in-depth analysis of the judicial proceedings within Guatemala, it is important to consider them briefly because they influence the regional development of the case. In section III the potential complexities in the enforcements of the Court’s coming judgments are discussed. Finally, some concluding remarks are offered. 

I. The Inter-American system of Human Rights
The Inter-American system of Human Rights was created by the Organization of American States (hereinafter ‘the OAS’) to provide human rights protection in the Western hemisphere. Its OAS Charter established the Inter-American Commission of Human Rights (hereinafter ‘the Commission’) as a formal body of the OAS.​[1]​ Other OAS instruments that relate to human rights include a wide variety of treaties amongst which the American Declaration of the Rights and Duties of Man​[2]​ and the American Convention on Human Rights (hereinafter ‘the Declaration’ and ‘the Convention’).​[3]​ Although, the Convention or the ‘Pact of San José’, as it is often referred to, was modeled upon the United Nations human rights instruments and on the European Convention for the Protection of Human Rights and Fundamental Freedoms, its drafters introduced modifications that were applicable for the region.​[4]​ They, especially, considered the social and political realities of Latin-America. Although the position of the Commission was strengthened, the most important consequence of the Pact of San José was the creation of the Court that can issue binding decisions within the Inter-American system of Human Rights. 







I.1 The Inter-American Commission of Human Rights
The Commission is the body that monitors compliance with human rights obligations according to the OAS Charter.​[7]​ It can conduct on-site visit to member states, at the invitation of a government, to analyze and, report on the human rights situation. In relationship to the Court, however, her role is to examine petitions by individuals who claim the violation of a right by the state. This is not necessarily only the victim. Others including relatives, non-governmental organizations or any other person, groups of persons or legal entity in a OAS member state may file a petition with the Commission, which is located in Washington D.C.​[8]​  The Commission will then proceed to gather information from the complaint and the State, makes a decision on the admissibility of the petition and tries to bring about a friendly settlement between the two parties.​[9]​ If the Commission attributes the human rights violation to the State, recommendations are made to the State.​[10]​ This decision can be challenged by the State before the Court.​[11]​ The Commission may submit the case to the Court for a final binding decision. 

I.2 The Inter-American Court of Human Rights
The Court was established in San José in 1979 during a difficult period in which doctorial governments dominated the political landscape of the Western Hemisphere. In the beginning there was little hope that the Court would become a powerful mechanism to handle serious human rights violations.​[12]​ For example, it was not until 1986 that the Commission referred the first case. During that initial period the Court primarily gave advisory opinions, which is one of its major responsibilities. There are no parties to this procedure and, there is no case to be settled.​[13]​ Although 
advisory opinions are non-binding, they propose uniform legal standards throughout the region, which can have both legal as well as moral effects upon national and, international law.​[14]​

Primarily, the Court rules on whether a State party has violated an individual’s human rights. If so, it may order the State to pay reparations.​[15]​ The State is the legally bound to comply with the judgment of the Court.​[16]​ States often respond with preliminary objections before presenting their defense. Some, however, accept responsibility for the alleged facts before the Court reaches a judgment.​[17]​ Thereby, only leaving the issue of reparations to be solved.

II. The Mack Case
Since the political murder of Myrna Mack in 1990, there have been several important judicial developments on both a national and a regional level. Currently, the case is still pending before Guatemalan courts and through the Inter-American system on Human Rights before the Court.​[18]​ The sister of the deceased, Helen Mack, with the assistance of the foundation ‘Myrna Mack’ (hereinafter ‘FMM’) has attempted to pursue the case under trying conditions.​[19]​ For instance, she and others have been severely threatened. Even the Court has in several resolutions ordered the Guatemalan government to take measures to protect the life of Helen Mack, that of a witness and, of members of the FMM.​[20]​ 

I.1 National developments
Within the Guatemalan justice system it has been difficult to seek justice. Despite the conviction of a relatively low-ranking member of the Presidential General Staff in 1993, the prosecution of three senior military officers, who are assumed to carry responsibility for the execution, was more complicated. Initially, in a landmark decision Colonel Valencia Osorio was sentenced to 30 years in prison for his role in the killing. Thereby being one of the first high ranking members of the security forces ever to be convicted for a human rights violation in Guatemala. However, in 2003 he was acquitted by an Appeal Court decision as were both of his co-defendants co-defendants, whose acquittals were upheld. Helen Mack has appealed to the Supreme Court using the cassation procedure.​[21]​ 

As the Mack case demonstrates, the legal reality in Guatemala is complex. Although the Central American republic is a democracy and, constitutionally recognizes an independent judiciary, the tragic reality is that it often fails to provide legal solutions.​[22]​ There have been extensive delays in many human rights cases.​[23]​ Partly due to this situation Helen Mack has decided to pursue the case through the Inter-American system of Human Rights.  

I.2 Regional developments
Currently the Mack Case is pending before the Court after its referral by the Commission in 2001. Since 1990 the Commission has been notified on the developments in the case of the murdered Guatemalan scientist. Six years later the Commission formally accepted the Mack Case on the grounds that Helen Mack had been impeded in her efforts to pursue domestic remedies and that there had been unjustified delays.​[24]​ In 2000 the complainant agreed 
to a friendly settlement with the State. Official monitors, however, found that Guatemala was not fulfilling the agreement and therefore Helen Mack requested the Commission to refer the case to the Court.​[25]​ 

The application to the Court stated that the alleged facts were violations of the States obligation to respect the right to life, to human treatment, a fair trial and the protection by the law was filled in 2001.​[26]​ It also requested reparations and a conviction to pay the legal costs. The Court accepted the petition. Initially, the Guatemalan government responded to the application by filing nine preliminary objections.​[27]​ Thus the Court commenced with the initial hearings in November 2002. 

During the following session of the Court witnesses were heard and the complaints submitted their final pleadings, while the State should have given its final pleadings to the preliminary objections. Shortly before this hearing in February 2003 the Guatemalan Government accepted institutional responsibility for failing to provide prompt and due justice. On the first day of the hearing the State indicated that it wanted to proceed to the reparation phase, the Court declined this request because according to the judges the dispute between the parties regarding the extent of the State’s responsibility had not been resolved. ​[28]​ Two days later the State withdrew from the proceedings only to appear the following day to give a final statement. By then it was expected that the Court would deliver its judgment fairly soon. In March 2003, however, the Guatemalan government accepted full institutional responsibility for the murder of Myrna Mack Chang.​[29]​ 
This only leaving the issue of the reparations to be solved.  

III. The Enforcement of Regional Justice
Even though the Guatemalan government has accepted institutional responsibility for the execution of Myrna Mack and, stated that it would take all necessary measures to procedure those responsible for the crime and, would take all necessary measures to guarantee proper reparations​[30]​, it remains to be seen whether it will execute the coming decision of the Court and pay the reparations. Unfortunately, the Court has no effective mechanism to enforce judgments. It solely relies on the State party themselves to comply with its orders. Although, almost every State has complied with the decisions of the Court and paid reparations, there have been considerable delays.​[31]​ Thereby showing that the enforcement of regional justice through the Inter-American systems of Human Rights is challenging.

Guatemala has in the past demonstrated that it is willing to pay reparations through the Inter-American system of Human Rights. However, its position in the Mack Case is ambiguous. On the one hand the State has on various occasions accepted institutional responsibility for the murder. On the other hand, it appears as if Guatemalan government might be using delay tactics in this case. Firstly, the State didn’t fulfill its obligations under the friendly settlement agreement with the Commission. Secondly, the Court had to issue three separate provisional orders to protect the complainants. Thirdly, the State’s apparent inconsistent position could be an indication that it does not take a great interest in the case. For this reasons there is a possibility that Guatemala in the Mack Case will frustrate the payment of the compensation and thus complicate the process of enforcement of justice in the western hemisphere.  
 
Concluding Remarks
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